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Mandated Parental Leave and the Small
Business: A Cause for Alarm?
There is no doubt that American business must give increasing attention to the needs of families. Regardless of the
family's particular composition . .. it is clear that changing
times demand more progressive employment policies. Parenting
in the 1980s is not like parenting in the 1940s or 50s. Children
need the security and guidance of their mothers and fathers now
more than ever before . . . .American business must, like other
institutions, adapt to these changes.
But we question whether the federal government should attempt to force such an adaptation.'

I.

Introduction

Researchers estimate that currently more than 50 percent of all
married women with young children are working outside the home.2
As the composition of the American labor force changes and as
working parents struggle to meet financial responsibilities while raising a family, the demand for family-oriented benefits escalates.' One
of the most controversial benefits is family leave.4 In 1988, both the
United States House of Representatives" and Senate' proposed legislation that requires employers to give unpaid leave to workers with
seriously ill parents or children, or with newly born or adopted chilI. S. REP. No. 447, 100th Cong., 2d Sess. 59 (1988) (minority views of Senators Orrin
Hatch and Thad Cochran).
2. S. KAMERMAN & A. KAHN, THE RESPONSIVE WORKPLACE: EMPLOYERS AND A
CHANGING LABOR FORCE 12 (1987).
More than half of all women, including 63 percent of women with children
under age 18 and 54 percent of those with children under age 6, were in the
labor force in 1986 . . . .For the first time in 1986, more than half the married
mothers of children aged I and older were in the labor force, too; and most of
these women worked full time. In contrast to earlier years, women are increasingly likely to remain at work regardless of pregnancy, maternity, and/or child
care.
Id.
3. See Save the Family, N.Y. Times, Dec. 6, 1987, § 4, at 30, col. 4 (letter to the
Editor) ("The majority of women with children work outside the home, and they are working
because of economic pressures. They are not getting rich. They are getting by. Two-worker
families, which must juggle the demands of work and parenthood, make up the majority of the
work force.").
4. See Morehouse, Senate Fills Its Spare Time Feuding Over "Family Issues", CONG.
Q., Oct. I, 1988, at 2708.
5. See H.R. 925, 100th Cong., 2d Sess. (1988).
6. See S. 2488, 100th Cong., 2d Sess. (1988).
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dren.7 Many American businesses opposed this legislation, 8 and as a
result of intense lobbying efforts, both bills were defeated.' Proponents of the parental leave legislation, however, predict passage during the next congressional session. 10
Small businesses are particularly interested in the outcome of
the dispute between those who support mandated benefits and those
who believe that employers should be able to offer flexible benefit
plans." While the owners of small businesses recognize the need for
family-oriented benefits, they are opposed to having such benefits
legislatively mandated. Small business owners believe that such laws
do not adequately protect the interests of all concerned parties. 2
Furthermore, small businesses fear that they will be particularly
damaged by federally mandated parental leave because they are less
able than larger enterprises to absorb the costs of a parental leave
program." a
This Comment explores the potential ramifications of mandated
parental leave for small businesses. Part II briefly discusses the development of governmental regulation of business through legislative
action, and traces the historical development of the parental leave
benefit. Part III of this Comment considers the current status of
mandated parental leave programs, examining both the proposed
federal legislation and existing state laws. Next, Part IV examines
the impact of mandated parental leave on the small business sector
7. Knobelsdorff, ParentalLeave Bill Alarms Business but Supporters See it as Offering
a Minimum in Needed Benefits, Christian Sci. Monitor, Dec. 1, 1987, at 12, col. I.
8. See U.S. CHAMBER OF COMMERCE, U.S. CHAMBER VIEWS ON MANDATED PARENTAL
& MEDICAL LEAVE (1988) ("Support employer's ability to compete, to respond quickly to
changing economic circumstances and to attract and retain quality employees. Congress should
reject H.R. 925/S. 2488.").
9. Family Leave Bill Debate Dies in Senate, But Supporters Predict More in Next Session, Pens. & Ben. Daily (BNA) (Oct. 11, 1988).
10. Id. (statement by Senate Minority Leader Robert Dole) ("What we're saying is
'slow down, [parental leave] isn't an urgent bill that has to be passed in the waning days of
this Congress.' ").
11. See Brannigan, Laws on Parental-Leave Benefits Draw Oppositionfrom Employers,
Wall St. J., Oct. 12, 1987, at 23, col. 4 (Many employers are worried that parental leave is
just the first in a series of mandated benefits. Other possible mandates include paid leave and
health insurance).
12. The Family and Medical Leave Act of 1987: Joint Hearings Before the Subcommittee on Labor-Management Relations and the Subcommittee on Labor Standards of the Committee on Education and Labor - House of Representatives, 100th Cong., 1st Sess. 404
(1987) [hereinafter Joint Hearings] (statement on behalf of the National Retail Merchants
Association) ("Therefore, although NRMA recognizes the value of parental and disability
leaves, it opposes legislation mandating such a costly employee benefit where the free marketplace and the give and take of employers and their employees have already established a pattern of voluntarily provided benefits focused on the family.").
13. See Brannigan, supra note 1I,at 23.
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by focusing on two pivotal questions: (1) does the proposed legislation adequately protect the interests of both employers and their employees; and (2) is it appropriate for Congress to legislate in the area
of employment benefits? Finally, Part V suggests that federally mandated parental leave is both short-sighted and unfair to small business enterprises. Viable alternatives to federal intervention exist in
the area of employment benefits that can better and more fairly protect the interests of both workers and employers.
II.

Historical Background

A.

The Regulatory Power of Congress

The United States Congress has been actively legislating in the
area of the employer-employee relationship since the 1930s.14 Congress desired to set minimum labor standards aimed at protecting
15
workers from both unfair labor practices and occupational hazards.
In 1938, Congress passed the Fair Labor Standards Act' 6 which established a minimum wage, limited the number of hours employees
could work in production of goods for interstate commerce, and restricted the use of child labor.' 7 In addition to serving as a regulatory framework, this Act was the focal point of a United States Supreme Court decision which firmly established the ability of
Congress to dictate the parameters of employment relationships.
In United States v. Darby,'8 the Supreme Court considered the
constitutionality of the Fair Labor Standards Act. 19 The Court, upholding the Act, stated,
Whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are
14. REPRESENTATIVE PATRICIA SCHROEDER'S OFFICE - U.S. HOUSE OF REPRESENTATIVES, THE FAMILY AND MEDICAL LEAVE ACT & SMALL EMPLOYERS 1 (1988) (legislative
information pertaining to H.R. 925).
15. Id.
16. Fair Labor Standards Act, ch. 676, 52 Stat. 1060 (1938) (codified as amended at 29
U.S.C. § 201 (1982)).
17. Id. Other minimum labor standards include: National Labor Relations Act, ch. 372,
49 Stat. 449 (1935) (codified as amended at 29 U.S.C. § 151 (1982)); Age Discrimination in
Employment Act of 1967, Pub. L. No. 90-202, 81 Stat. 602 (codified as amended at 29 U.S.C.
§ 621 (1982)); Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat.
1590 (codified as amended at 29 U.S.C. § 651 (1982)); Social Security Act, ch. 531, 49 Stat.
620 (1935) (codified as amended at 42 U.S.C. § 301 (1982)); Pregnancy Discrimination Act of
1978, Pub. L. No. 95-555, 92 Stat. 2076 (codified as amended at 42 U.S.C. § 2000e(K)
(1982)).
18. 312 U.S. 100 (1941).
19. Darby was charged with violating the prescribed wage and hour provisions of the
Fair Labor Standards Act. Darby challenged the power of Congress to enact the legislation.
Id.
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within the plenary power conferred on Congress by the Commerce Clause. Subject only to that limitation, presently to be

considered, we conclude that the prohibition of the shipment interstate of goods produced under the forbidden substandard la-

bor conditions is

within

the constitutional authority of

Congress."

By recognizing the power of Congress to set minimum labor standards, the Supreme Court endorsed legislative solutions to problems
in the area of labor relations."
B.

The Parental Leave Benefit

Unquestionably, women have made a large-scale entry into the
work force. 2 Researchers estimate that in ninety percent of all
American families, both parents work outside the home.2 3 In addition, studies indicate that three-fourths of working women of
childbearing age will become pregnant during the span of their careers." As a result, national attention has focused on the actions
taken by employers to meet the changing needs of workers. Specifically, leave benefits which recognize an employee's family responsibilities have been the subject of close scrutiny. These benefits are
referred to as "parental leave" or "family leave" benefits. 6
Fifteen years ago the demand for parental leave benefits was
much less. Males comprised the vast majority of the American labor
force and women remained at home with the children. 7 Changing
20. Id. at 115. See also Katzenbach v. McClung, 379 U.S. 294 (1964) (constitutionality
of Title II of the 1964 Civil Rights Act upheld); National Labor Relations Bd. v. Jones &
Laughlin Steel Corp., 301 U.S. 1 (1937) (National Labor Relations Act within the scope of
powers of Congress).
21. This Comment does not contend that mandating parental leave benefits is beyond
the scope of the regulatory powers of Congress. The Court in Darby firmly established the
power of Congress to set minimum labor standards. Rather, the focus of this Comment is on
the propriety of requiring businesses to provide parental leave benefits for their employees.
22. For a tabular analysis of labor force statistics, see S. KAMERMAN & A. KAHN, supra
note 2, at 11-15.
23. NATIONAL CONFERENCE OF STATE LEGISLATURES, DRAFT - PARENTAL LEAVE I
(July 26, 1988) (from NCSL annual meeting) ("During the 1950's, 75 percent of American
families had a father who worked outside the home and a mother who worked at home to care
for the children. In 1987, only 10 percent of American families reported this work pattern.").
24. Id. at 4.
25. See Rubin, Business Needs a Family Policy, N.Y. Times, July 31, 1988, § 3, at 2,
col. 3.
26. See Taub, From Parental Leaves to Nurturing Leaves, 13 N.Y.U. REV. L. & Soc.
CHANGE 381, 381 (1984-1985) (Childrearing work leaves became known as parental or family
leaves in order to become sex-neutral. Men, as well as women, are included in parental leave
policies).
27. REPRESENTATIVE PATRICIA SCHROEDER'S OFFICE - U.S. HOUSE OF REPRESENTATIVES, FAMILY AND MEDICAL LEAVE: OVERVIEW 1 (1988) [hereinafter OVERVIEW] (legislative

PARENTAL LEAVE LAWS

social and economic conditions, however, caused many women to
leave the home in order to provide a second income.2 8 Accordingly,
as working parents sought to ensure that their family responsibilities
would not be sacrificed in the interest of economic survival,2 9 the
demand for parental leave benefits increased. 3
Recent studies indicate that businesses are responding to the
pressure exerted by employees who desire family-oriented benefits. A
study conducted by the National Chamber Foundation of the United
States Chamber of Commerce"' disclosed that of the 700 firms surveyed, 77 percent implemented formal or informal policies that accommodate the parental leave needs of workers.3 2 Proponents of
mandated leave, however, believe that efforts to accommodate family
needs have been inadequate. They contend that the only way to ensure the stability of the American family is to enact a federal law
that requires businesses to provide parental leave to their employees. 33 Survey data indicates that a majority of Americans believe
that parents need to have access to parental leave upon the birth,
adoption, or serious illness of a child, 34 and 62 percent of voters
polled favor a national policy.3 5 Supporters of mandated benefits
information pertaining to H.R. 925).
28. Id.
29. See Save the Family, supra note 3, at 30 (the purposes of the proposed family leave
legislation are to alleviate stress on the family relationship by guaranteeing job security and to
promote family stability by allowing parents to be available for their children when necessary).
30. Parental leave is not synonymous with maternity leave. Maternity leave is generally
only available to female employees, after the birth or adoption of a child. Parental leave, however, is available to both men and women, upon the birth, adoption, or illness of a child. The
parental leave controversy, however, has been characterized as an issue of particular concern
to women because studies indicate that men rarely take advantage of parental leave offered by
an employer. See Joint Hearings, supra note 12 at 111-13 (statement of Virginia B. Lamp,
Labor Relations Attorney for the U.S. Chamber of Commerce); see also REPRESENTATIVE
PATRICIA SCHROEDER'S OFFICE -

U.S. HOUSE OF REPRESENTATIVES, FAMILY AND MEDICAL

5 (1988) [hereinafter STUDIES SUMMARY] (legislative information
pertaining to H.R. 925) (many companies do not consider it appropriate for men to take any
kind of parental leave).
31. Joint Hearings, supra note 12, at 106 (statement of Virginia B. Lamp, Labor Relations Attorney for the U.S. Chamber of Commerce).
32. Id. (when questioned concerning their reasons for adopting parental leave policies,
employers responded as follows: recruitment and retention - 61%; social responsibility 57%; maintain stability in the workforce - 48%; requested by employees - 36%; competitive reasons - 34%; union negotiation - 11%; note: several employers cited more than one
reason).
33. See Save the Family, supra note 3, at 30; Rubin, supra note 25, at 2.
34. REPRESENTATIVE PATRICIA SCHROEDER'S OFFICE - U.S. HOUSE OF REPRESENTATIVES, FAMILY AND MEDICAL LEAVE: POLLING DATA 2 (1988) (legislative information pertaining to H.R. 925) (77% of those polled agreed with the statement, "Fathers, as well as
mothers, need parental leave upon the birth, adoption, or serious illness of a child.").
35. Id. at 1;But see Where I Stand, NATION'S BUS., Nov. 1988, at 81 (in response to the
question of whether Congress should enact legislation mandating parental and medical leave,
68% of those polled opposed mandated leave benefits); ParentalLeave: Business Size is UnLEAVE: STUDIES SUMMARY
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often emphasize that the United States is the only industrialized
country that does not guarantee workers some type of parental leave
benefit.3 6 Among the most generous leave policies are those in Sweden and Finland which allow up to thirty-eight weeks and thirty-five
weeks paid leave, respectively. 7 Advocates of mandated parental
leave in the United States believe that the European systems provide

instructive models for U.S. policies."a Most of the European coun-

tries that provide parental leave benefits, however, do so through national health insurance. 9 Because the United States does not have a
nationalized health program, the value of the European programs as
models is limited.' 0
Small businesses have been among the most vocal opponents of
mandated parental leave. While they do not question the value- of
family-oriented policies, small firms fear that because they do not
have the economic resources available to larger companies, they will
be unable to absorb the cost of the mandated benefits and will be
forced to reduce or eliminate other benefits in an effort to contain
expenses. 41 Furthermore, employers believe that mandated benefits
would allow the government to set personnel policies and would prevent employees from choosing the benefits which are best suited to
their particular individualized needs.' 2 Employers argue that federal
mandates are unnecessary. According to the United States Chamber
resolved Issue in House Debate on Proposed Bill, 4 Ben. Today (BNA) 267 (Aug. 14, 1987)
[hereinafter Business Size is Unresolved] (survey of 100,000 National Federation of Independent Business members found 83% of those responding opposed to mandated parental and
medical leave).
36. See OVERVIEW, supra note 27, at 2.
37. REPRESENTATIVE PATRICIA SCHROEDER'S OFFICE - U.S. HOUSE OF REPRESENTATIVES, FAMILY AND MEDICAL LEAVE: INTERNATIONAL COMPARISONS 1 (1988) (hereinafter INTERNATIONAL] (legislative information pertaining to H.R. 925) (other countries include but
are not limited to Austria, Canada, France, Italy, Japan, and West Germany).
38. It should be noted that in Europe, where many benefits are mandated, the unemployment rate is twice that of the United States. See S. REP. No. 447, 100th Cong., 2d Sess.
68 (1988) (statement of Senator Dan Quayle on S. 2488).
39. S. KAMERMAN & A. KAHN, supra note 2, at 55.
40. Interview with Fred L. Fox, Director, Employee Relations - Pennsylvania Chamber
of Business and Industry, in Carlisle, Pa. (Oct. 25, 1988) (in countries that have national
health insurance, employers do not have to worry about providing medical benefits and are,
therefore, better able to afford parental leave programs). See also Long Leaves Hurt Small
Companies, N.Y. Times, July 31, 1988, § 3, at 2; William C. Dunkelberg, Dean of the School
of Business of Temple University, stated,
It is hard to make a comparison between Sweden and the United States.
Sweden is a small country and the Swedes have a low fertility rate and a shrinking population. That is not the case here. The Swedes are basically paying people to have children. And to do this, they are willing to tolerate a certain degree
of economic inefficiency.
Id.
41. U.S. CHAMBER OF COMMERCE, MEDIA TIP SHEET (July 1988).
42. Id.
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of Commerce,43 employers spend between 40 and 65 percent of their
total payroll on employee benefits. Only 8 percent of those benefits
are mandated. 4 ' Thus, employers voluntarily provide the vast majority of benefits. Opponents fear that legislatively mandated parental
leave will decrease employer incentives to look for innovative, costefficient employee benefits.'
C.

Current Status of Mandated Parental Leave

Supporters of parental leave laws have been making progress.
Currently, six states' have enacted parental leave statutes, and
twelve states4 7 introduced parental leave bills during 1987 and 1988.
At the federal level, both the House and Senate parental leave bills
were defeated during the 100th Session of Congress. 8 Supporters of
the federal legislation, however, predict that parental leave will
emerge as a national labor standard in the near future. 9
III.

Legislative Response

A.

Proposed Federal Law

1. The Family and Medical Leave Act of 1988 (H.R.
925). 5°-On February 3, 1987, Representatives William L. Clay of
Missouri and Patricia Schroeder of Colorado introduced the Family
and Medical Leave Act of 1987.11 Section 2(b) of the Act states,
Purposes. - The Congress therefore declares that purposes
of this Act are 43. Id.
44. Id. Mandated benefits include social security, worker's compensation and unemployment compensation. Other benefits, such as health and pension plans, profit-sharing, and employee discounts have arisen through the voluntary system of employee benefits. See Lamp,
Commentary - Laws Can't Make Us Good Parents, LEGAL TIMES, Dec. 1986, at 11.
45. Lamp, supra note 44, at 11. (Virginia Lamp refers to the situation in Canada where
it has been observed that after enacting a law mandating parental leave, employers became
less interested in creating new programs or policies to serve the needs of working parents.)
46. The following states have enacted parental leave legislation: Connecticut (state employees only), Maine, Minnesota, Oregon, Rhode Island, and Wisconsin. See infra notes 83125 and accompanying text.
47. The following states introduced parental leave bills during 1987-1988: Alaska, California, Colorado, Delaware, Illinois, Maryland, Massachusetts, Michigan, New Jersey, New
York, Ohio, and Texas.
48. See Morehouse, Senate Democrats are Stymied on So-Called "Family-Issues",
CONG. Q., Oct. 8, 1988, at 2822.
49. See id.
50. H.R. 925, 100th Cong., 2d Sess. (1988).
51.
REPRESENTATIVE PATRICIA SCHROEDER'S OFFICE U.S. HOUSE OF REPRESENTATIVES, FAMILY AND MEDICAL LEAVE: SUMMARY I (Sept. 1988) [hereinafter SUMMARY] (legislative information pertaining to H.R. 925) (the bill was subsequently retitled, "Family and
Medical Leave Act of 1988").
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(1) to balance the demands of the workplace with the needs
of families, to promote stability and economic security in families, and to promote Federal interests in preserving family
integrity;
(2) to entitle employees to take reasonable leave for medical reasons, for the birth or adoption of a child, and for the care
of a child or parent who has a serious health condition;
(3) to accomplish such purposes in a manner which accommodates the legitimate interests of employers;
(4) to accomplish such purposes in a manner which, consistent with the Equal Protection Clause of the Fourteenth Amendment, minimizes the potential for discrimination on the basis of
sex by ensuring generally that leave is available for eligible medical reasons, (including maternity-related disability) and for
compelling family reasons, on a gender-neutral basis; and
(5) to promote the goal of equal employment opportunity
for women and men, pursuant to such clause.52
In addition, supporters of the legislation claim that the Act is needed
to remedy the lack of uniformity among state parental leave
policies. 53
H.R. 925 requires employers to provide ten weeks of unpaid
leave, biannually, for the birth, adoption, or illness of a parent or
child of the employee. 5' In order to be eligible for parental leave
benefits, an employee must work at least part-time for twelve months
prior to the request for leave.55 Section 106 of the Bill is perhaps the
most important provision for the employee because it guarantees that
any eligible employee who takes a leave of absence will be restored
to the same position that was held prior to taking the leave.56 If such
52. H.R. 925, 100th Cong., 2d Sess. § 2(b) (1988).
53. See OVERVIEW, supra note 27, at 2.
54. H.R. 925, 100th Cong., 2d Sess. § 103(a) (1988) (The bill also provides for up to
fifteen weeks of unpaid medical leave, over a one-year period, in the event that the employee
becomes ill. Such leave can be taken intermittently. See id. at § 104(a).
55. Id. § 101(3). The bill defines part-time work as at least 1,000 hours of service during
the previous twelve-month period.
56. Id. at § 106. Section 106 states in relevant part:
(a) RESTORATION TO POSITION. - (1) Any eligible employee who takes
leave under section 103 or 104 for its intended purpose shall be entitled, upon
return from such leave (A) to be restored by the employer to the position of employment
held by the employee when the leave commenced, or
(B) to be restored to an equivalent position with equivalent employment benefits, pay, and other terms and conditions of employment.
(2) The taking of leave under this title shall not result in the loss of any
employment benefit earned before the date on which the leave commenced.
(3) Except as provided in subsection (b) nothing in this section shall be
construed to entitle any restored employee to -
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reinstatement is impossible, then the employee must receive an
"equivalent position with equivalent employment benefits, pay, and
other terms and conditions of employment." 5" In addition, an employee's health insurance must be continued during the period of absence, 58 at the employer's expense.
Three aspects of the proposed legislation are of particular interest to employers. First, the small business exemption 59 excuses businesses with fewer than fifty employees from compliance with its requirements. This Bill also provides for a narrowing of the exemption
after three years to employers with fewer than thirty-five employees.6 0 Some individuals believe that the small business exemption
was a result of political pressure wielded by small business interests.
They also believe that the fifty employee cut-off has no practical significance.6 1 The sponsors of the Bill, however, claim that other factors, such as the ability of small businesses to absorb the costs involved, and the practical difficulties of implementing a parental leave
program, led to the adoption of the small business exemption."s
Second, the proposed legislation contains a notice provision
which requires employees to give their employers advance notice of
foreseeable leave because of disability, pregnancy, or adoption.6 3 The
notice must be in a manner that is "reasonable and practicable."6 4
Furthermore, employees are required to schedule medical treatment
65
in the manner that is least disruptive to the employer's operations.
By including a reasonable notice requirement, the sponsors of H.R.
925 hoped to minimize the inconvenience to employers, as well as to
give employers an opportunity to plan for adjustments in their work
(A) the accrual of any seniority or employment benefits during any
period of leave, or
(B) any right, benefit, or position of employment other than any
right, benefit, or position to which the employee would have been entitled
had the employee not taken the leave.
57. Id. § 106(a)(l)(B).
58. Id. § 106(c). During the leave period, employers are not required to continue other
benefits such as educational benefits, pension plans, and profit-sharing programs.
59. The small business exemption has been the subject of a great deal of debate, and
exemption cut-off levels vary.
60. H.R. 925, 100th Cong., 2d Sess. § 101(5)(A) (1988). The Bill also requires that a
two-year study be conducted to determine the effects of the legislation on employers, especially
small businesses. See SUMMARY, supra note 51, at 2.
61. Telephone interview with Michele Varnhagen, House Subcommittee on Labor-Management Relations (Oct. 17, 1988).
62. See Business Size is Unresolved, supra note 35, at 267.
63. H.R. 925, 100th Cong., 2d Sess. § 103(e) (1988).
64. Id. The proposed legislation does not define what is considered to be "reasonable and
practicable" notice.
65. Id.
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force and to accommodate the needs of their employees."6
Third, Section 11167 sets forth the penalties applicable to employers for interference with the employee rights guaranteed by the
Bill. The proposed legislation affords both injunctive and monetary
relief in the event that an employer violates any provision of the
Act.6 8 Monetary awards include monetary damages consisting of any
wages, salary, employment benefits, or other compensation denied to
or lost by an eligible employee because of the employer's violation.
Monetary awards also include consequential damages which are not
to exceed three times the employee's monetary damages. 9
2. The Parental and Temporary Medical Leave Act of 1988
(S. 2488),.7 -The Senate version of parental leave legislation was
introduced by Senators Christopher Dodd of Connecticut and John
Chafee of Rhode Island, on June 8, 1988.71 The "Statement of Purpose" section of the Bill is essentially identical to the statement in
H.R. 925, emphasizing the desire to promote the economic security
and stability of families.7 2
S. 2488 requires employers to provide ten work weeks of parental leave"3 during any twenty-four-month period to an employee who
has become a parent, either through birth or adoption. 74 Leave must
also be provided to employees with children who are, or become, affected by a serious medical condition. 75 Unlike the House Bill, however, S. 2488 does not mandate leave in situations in which an employee must care for a seriously ill parent.
In order to be eligible for leave benefits under the Senate Bill,
an employee must have worked for at least twelve months, and must
have provided at least 900 hours of service during that period. 76 Both
66. See SUMMARY, supra note 51, at 2.
67. H.R. 925, 100th Cong., 2d Sess. § I11 (1988).
68. Id. The United States Chamber of Commerce believes that the punitive damage
provisions of H.R. 925 will lead to widespread litigation and harassment because these provisions are more punitive than existing civil rights and labor statutes. See generally U.S. CHAMBER OF COMMERCE, U.S. CHAMBER VIEWS ON MANDATED PARENTAL & MEDICAL LEAVE
(1988).
69. H.R. 925, 100th Cong., 2d Sess. § 11I(b) (1988).
70. S. 2488, 100th Cong., 2d Sess. (1988).
71. SUMMARY, supra note 51, at I.
72. S. 2488, 100th Cong., 2d Sess. § 101(b) (1988).
73. S. 2488, 100th Cong., 2d Sess. § 103(a)(1) (1988). The Bill also requires employers
to provide thirteen weeks of medical leave for an employee illness. The leave may be taken
intermittently over a one-year period. See S. 2488, 100th Cong., 2d Sess. § 104(a)(2) & (3)
(1988).
74. S. 2488, 100th Cong., 2d Sess. § 103(a)(1) (1988).
75. Id.
76. Id. § 102(3).

PARENTAL LEAVE LAWS

Bills are significant in that each specifically extends an employment
policy to part-time employees who traditionally have been ineligible
for many employment benefits."
Like H.R. 925, the Senate Bill provides that any employee who
takes leave for its intended purpose shall be restored to the same
position held when the leave commenced. If that is not possible, the
employee will receive an equivalent position with equivalent benefits,
pay, and other terms and conditions of employment. 8 During the
period of leave, the employer must maintain the employee's health
insurance at the employer's expense. 9
The penalties applicable to the employer, in the event of violation of the parental leave law, are the same as those established in
the House legislation."0 The notice requirements of S. 2488 are also
identical to those in H.R. 925."' The small business exemption contained in the Senate version, however, differs substantially from the
H.R. 925 exemption. Section 102(4)(A) states that "[t]he term 'employer' - (A) means any person engaged in commerce or in any
industry or activity affecting commerce who employs 20 or more employees at any one worksite for each working day during each of 20
or more calendar work weeks in the current or preceding calendar
year."8' 2 Because the maximum number of workers that a firm can
employ and still be exempt from compliance with the legislation is
smaller than the maximum number contained in the House Bill,
more employers will have to provide parental leave benefits should
the Senate version become law.
B.

Existing State Law

Six states have enacted parental leave laws during the past two
years. A few of the state statutes closely resemble the proposed federal legislation, but others go beyond the requirements set forth in
the Senate and House bills.
1. Connecticut -

"An Act Concerning Parentaland Medical

77. For an analysis of part-time worker benefits, see S. KAMERMAN & A. KAHN, sUpra
note 2,at 239-44.
78. S. 2488, 100th Cong., 2d Sess. § 106(a)(1)(B) (1988).
79. Id. § 106(b).
80. Id. § 11.See supra notes 67-69 and accompanying text.
81. Id. § 103(e). Section 103(e)(3), however, empowers the Secretary of Labor to define
the term "reasonable and practicable" for purposes of notice. See supra notes 59-62 and accompanying text.
82. Id. § 102(4).
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Leave from Employment. "--The Connecticut parental leave law 83

differs from those of other states in that it is applicable only to state
employees. 84 The law entitles state workers to take a maximum of
twenty-four weeks of unpaid family leave over a two-year period."
Employees can take a leave of absence upon the birth or adoption of
a child, or upon the illness of a child, spouse or parent of the employee.86 The law also guarantees that employees may return to the

same job upon termination of the leave of absence, or if not available, to an equivalent position with equivalent pay.8 7 Health and hospitalization coverage will be continued during the leave period. 8
2. Maine - "An Act to Ensure Family Medical Leave in the
State."-The Maine parental leave law8 9 is similar to the proposed
federal legislation and most state laws in that it requires employers
to provide unpaid leave to employees upon the birth adoption, or serious illness of a child.90 The Maine law also allows employees to
take a leave of absence to care for a seriously ill parent or spouse.91
This parental leave law, however, contains a very narrow definition
of serious illness. 92 As a result, fewer employees benefit from the
statute.
Three aspects of the Maine law are of particular interest to employers. First, employees must give at least thirty days notice of the
83. 1987 Conn. Acts 291 (Reg. Sess.) (West Supp. 1987).
84. See Connecticut: Parental,Medical Leave Extended to State Employees Under New
Law, 14 Pens. Rep. (BNA) 769 (June 15, 1987) (the General Assembly has also approved the
creation of a task force to study the issue of parental leave in the private sector).
85. 1987 Conn. Acts 291 § l(a) (Reg. Sess.) (West Supp. 1987) (the law also provides a
maximum of twenty-four weeks of unpaid sick leave, over a two-year period, for serious personal illness).
86. Id. The law defines "serious illness" as "an illness, injury, impairment or physical or
mental condition that involves (1)inpatient care in a hospital, hospice or residential care facility or (2) continuing treatment or continuing supervision by a health care provider." Id. at §
1(c).
87. Id. § I(a)(2)(A).
88. Id. § 1(e).
89. ME. REV. STAT. ANN. tit. 26, § 843 (1988).
90. Id. § 844.
91. Id. Most state mandatory parental leave statutes are applicable when an employee's
spouse becomes seriously ill, however, the federal proposals do not mandate leave under such
circumstances.
92. Title 26, section 843(5) provides:
Serious illness. "Serious illness" means an accident, disease or condition
that:
A. Poses imminent danger of death;
B. Requires hospitalization involving an organ transplant, limb amputation or other procedure of similar severity; or
C. Any mental or physical condition that requires constant in-home
care.
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intention to take a leave of absence, unless a medical emergency prevents such notice from being given.9 3 Second, employers are not required to maintain an employee's benefits during a leave period, but
employers must make it possible for employees to continue their benefits at their own expense. 9 ' Finally, the law contains a small business exemption which excuses businesses with fewer than twenty-five
employees from compliance with its provisions. 5
3. Minnesota - "Parenting Leave."-The Minnesota statute 96 requires employers to grant an unpaid, six-week leave of absence to employees who have been with the enterprise for at least
twelve months.9 The leave can be requested only in conjunction with
the birth or adoption of a child; the statute makes no provision for
illness. 98 The law guarantees that employees will be reinstated, after
the leave, to the same positions that they held prior to the commencement of the leave of absence, or equivalent positions at
equivalent pay and benefits.99
The law allows the employers to set reasonable policies concerning the timing of requests for leave.100 In addition, it defines "employer" as an entity that employs twenty-one or more employees at
at least one site. 0 1 Therefore, businesses with fewer than twenty-one
employees at a single location are not required to grant child-oriented leaves of absence. The statute also states that employers are
not required to pay the costs of an employee's insurance or health
care benefits while that employee is on a leave of absence.1" 2
4.

Oregon -

"Denial of Parental Leave Prohibited."--The

93. Id. § 844.
94. ME. REv. STAT. ANN. tit. 26, § 845(2) (1988). Section 845(2) states in relevant part:
"Maintenance of employee benefits. During any family medical leave taken under this subchapter, the employer shall make it possible for employees to continue their employee benefits
at the employee's expense." Unlike some of the parental leave laws of other states, however,
the Maine law does not set forth the procedure that an employee must follow to ensure the
continuance of benefits. See. e.g., infra note 117.
95. ME. REV. STAT. ANN. tit. 26, § 843 (1988).
96. MINN. STAT. ANN. § 181.940 (West 1987).
97. Id. § 181.941.
98. Id.
99. Id. § 181.942.
100. Id. § 181.941.
101. MINN. STAT. ANN. § 181.940 (West 1987).
102. Id. § 181.941. This section states in relevant part:
Subd. 4. Continued insurance. The employer shall continue to make coverage available to the employee, while on leave of absence, under any group insurance policy, group subscriber contract, or health care plan for the employee and
any dependents. Nothing in this section requires the employer to pay the costs of
the insurance or health care while the employee is on leave of absence.
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Oregon parental leave law 0 3 differs substantially from the laws of
other states. The statute requires employers to grant employees
twelve weeks of unpaid leave per year in conjunction with the birth
or adoption of a child.' 0 4 It also authorizes employers to set notice
policies which could require a written statement setting forth the
dates during which each parent intends to take the authorized
leave. 10 5 The law does not, however, guarantee that employees will
be reinstated to their same or an equivalent position upon termination of a leave of absence. If an employer's circumstances have
changed such that reinstatement is impossible, the employer can discharge this duty by providing any other suitable position.',
The most striking aspect of the Oregon parental leave law is its
broad exemptions. The statute provides a small business exemption
which excuses from compliance businesses with fewer than twentyfive employees.' 017 It also exempts those employers who hire on a seasonal or temporary basis, if the period of employment is defined at
the time of hire to be less than six months.' 0 8 In addition, the statute
is inapplicable to those employers who offer a non-discriminatory
"cafeteria plan"' 0 9 that provides an equivalent parental leave benefit
as an option." 0
5. Rhode Island - "ParentalLeave."-Under the Rhode Island statute,"' employees are entitled to thirteen weeks of unpaid
leave, over a period of two years, in the event of the birth, adoption
or serious illness" 2 of a child. 1 3 Employees must give at least thirty
OR. REV. STAT. § 659.360 (1987).
104. Id. § 659.360(1).
105. Id. § 659.360(4). The statute allows an employer to deny a leave request if the
other spouse is also on leave. Id. § 659.360(2).
106. Id. § 659.360(8). The statute does not define what is meant by "suitable."
107. Id. § 659.360(10)(c).
108. OR. REV. STAT. § 659.360(10)(b) (1987).
109. Id. § 659.360(10)(d). See generally S. KAMERMAN & A. KAHN, supra note 2, at
93.
The company's flexible or cafeteria-style benefit plan is described as a program designed so that the employee has a major hand in the selection of benefits
that will best fit the individual situation. It recognizes that not everyone's needs
are the same, and that those needs may change over a period of time. The program places the employee in a decision-making role. It is up to the employee to
decide which of the various plans he or she prefers.
Id. See also I.R.C. § 125 (West Supp. 1989).
110. OR. REV. STAT. § 659.360(10)(d) (1987).
11l. R.I. GEN. LAWS § 28-48-1 (1987).
112. Id. § 28-48-1(e).
(e) Seriously ill child means a child under the age of eighteen (18) who by
reason of an accident, disease or condition (1) is in imminent danger of death or
(2) faces hospitalization involving an organ transplant, limb amputation or such
other procedure of similar severity as shall be determined through regulation by

103.
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days notice'" of their intention to take a leave of absence, and they
must stipulate the anticipated duration of their absence." 5 When the
leave of absence terminates, employees are entitled to be reinstated
to the same position that they held prior to the leave, or its substantial equivalent. " 6
The Rhode Island statute requires employers to maintain the
7
employee's health benefits for the duration of the leave period."
Unlike the laws of other states and the proposed federal legislation,
the statute does not provide parental leave benefits to part-time employees. " 8 Like the other laws, however, the Rhode Island parental
leave legislation contains a small business exemption which applies
to businesses with fewer than fifty employees." 9
6. Wisconsin - "Family Leave and Medical Leave."-The
Wisconsin parental leave law'2 0 requires employers to provide six
weeks of unpaid family leave to employees upon the birth, adoption,
or illness of an employee's child. 121 Employees are required to give
reasonable notice of their intention to take a leave of absence, and as
provided in the federal proposals, medical treatments must be scheduled so that they do not unduly disrupt the employer's operations.'
the Director of Labor in consultation with the Director of Health.
113. Id. § 28-48-2.
114. Notice is excused if prevented by medical emergency. See R.I. GEN. LAWS § 28-48
2(a) (1987).
115. Id.
116. Id. § 28-48-3. This section defines an equivalent position as one with "equivalent
seniority, status, employment benefits, pay and other terms and conditions of employment." Id.
This is very similar to the characterization of equivalent employment contained in both the
Senate and House proposals. See supra notes 57, 78 and accompanying text.
117. R.I. GEN. LAWS § 28-48-3 (1987). Employers have argued that it is unfair to require them to maintain an employee's benefits during a leave of absence because of the possibility that the employee may not return to work. Section 28-48-3 addresses this concern,
stating:
Prior to commencement of parental leave, the employee shall pay to the
employer a sum equal to the premium required to maintain the employee's
health benefits in force during the period of parental leave. The employer shall
return such payment to the employee within ten (10) days following the employee's return to employment.
118. An employee is defined as "any full-time employee who works an average of thirty
or more hours per week." Id. at § 28-48-1.
119. Id. at § 28-48-1. This is the largest exemption among the state laws and it is
equivalent to the exemption (for the first three years) contained in House Bill 925. See supra
note 60 and accompanying text.
120. WIs. STAT. ANN. § 103.10 (West Supp. 1988).
121. Id. § 103.10(3) (an employee may also request a leave of absence to care for a
seriously ill parent, child or spouse, but no more than two weeks of the available six weeks may
be used for this purpose. The employee is also entitled to two weeks of personal medical leave
per year. See id. § 103.10(4).
122. Id. § 103.10(6) (1988).
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Upon return from a leave of absence, 23 an employee will be placed
in the position held prior to taking leave, provided that it is still vacant. 12 If the position is not vacant, an equivalent position must be
provided. 25
IV. The Impact of Mandated Parental
Business

Leave on the Small

Legislation that mandates parental leave benefits has encountered a great deal of opposition from small business owners. Legislators have attempted to accommodate small business concerns when
drafting the various parental leave laws. For example, all of the state
statutes, as well as the proposed federal legislation, contain small
business exemptions. In addition, the federal proposals require studies to be conducted within two years, for the purpose of examining
the impact of family and medical leave on small businesses.'
Despite these provisions, the federal legislation was defeated after
strenuous debate, and several states'2 7 failed to pass parental leave
laws during their most recent legislative sessions. Opponents of the
state legislation reasoned that the small business provisions were ambiguous 8 and that the statutes may have an adverse impact on
small businesses.' 9 Opposition to the federal legislation is even more
vocal. Small businesses fear that the federally mandated parental
leave will have an immediate adverse effect upon their operations,
and it will set a precedent for future government regulation in the
area of employee benefits. 3 °
123. An employee's health insurance must be maintained during the leave of absence,
but employers can require an employee to have in escrow with the employer an amount equal
to the insurance cost for the leave period. Such payments are placed in an interest-bearing
account and are returned to the employee upon termination of employment. See Wis. STAT.
ANN. § 103.10(9)(c) (West Supp. 1988).
124. Id. § 103.10(8).
125. Id.
126. SUMMARY, supra note 51, at 2.
127. Among the states that did not pass parental leave laws during their most recent
legislative sessions are California, Delaware, Illinois, and Maryland. New Jersey and Ohio
were considering the proposals in committee at the time of publication.
128. Telephone interview with Hattie Harrison, Delegate to the Maryland General Assembly (Oct. 20, 1988) (Ms. Harrison voted against the proposed parental leave law in Maryland because it did not sufficiently protect small business owners, and she was particularly
concerned about its impact on fledgling enterprises).
129. Telephone interview with Emma Castillo, Senior Consultant, California Assembly
Labor and Employment Committee (Nov. 2, 1988) (according to Ms. Castillo, the California
parental leave bill was defeated due to intense lobbying efforts, especially by the California
Manufacturers' Association, which includes many small businesses).
130. See Against Mandated Benefits, NATION'S Bus., Oct. 1988, at 4 (letter to the Editor). Carol J. Sappington, a mother, and the vice president of Aangstrom Precision Corporation wrote:
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A.

The Discrimination Issue

In April 1988, the Harrisburg, Pennsylvania City Council
passed an ordinance requiring employers to provide up to twelve
weeks of unpaid parental leave.131 Harrisburg's Mayor, Stephen R.
Reed, vetoed the proposal, but the City Council overrode his veto. 32
In response, Mayor Reed filed suit against the city's Human Relations Council,'3 3 claiming that the measure "exceeds the power
granted to local governments."' 3 4 The Court of Common Pleas of
Dauphin County, Pennsylvania, suspended the ordinance pending a
hearing. 13 5 On June 21, 1988, Judge Warren G. Morgan 3 6 declared
the parental leave ordinance invalid and held that the City Council
lacked authority to enact such a regulation. 3 7
Proponents of the Harrisburg ordinance characterized the parental leave question as a discrimination issue, and claimed that the
lack of a mandated parental leave policy had a disparate impact on
women, and was therefore an unfair employment practice. 3 8 The

court succinctly stated:
All that Ordinance No. 5 purports to do is to confer on new
parents a benefit, or put another way, a preference, not enjoyed
by any other class of employees and unrelated to any act of disWe are not against families and children, but neither are we capable of
offering benefits for the employee who has a negative effect on our cash flow. We
are not in business simply to provide jobs and support the family unit. We are in
business to make money, and, therefore, we are against governmental mandates
that affect this goal.
Id.
131. Parental-Leave Case Alarms Small Business, Wall St. J., June 13, 1988, at 19,
col. I. Harrisburg is the first United States city to pass such a statute. See also Harrisburg,
Pa., Ordinance 5 (Apr. 12, 1988).
132. Parental-Leave Case Alarms Small Business, supra note 131, at 19.
133. The Human Relations Council is charged with overseeing the enforcement of the
law. See Harrisburg, Pa., Ordinance 5 (Apr. 12, 1988).
134. Parental-Leave Case Alarms Small Business, supra note 131, at 19.
135. Telephone interview with Jim Lewis, Reporter, Harrisburg Patriot-News (Oct. 24,
1988).
136. Reed v. Harrisburg Human Relations Comm'n, No. 4692, slip op. at 5 (Court of
Common Pleas, Dauphin County, Pa. June 21, 1988).
137. Telephone interview with Warren G. Morgan, Judge, Court of Common Pleas,
Dauphin County, Pa. (Oct. 27, 1988) (The case was decided on very narrow grounds. The
court was concerned with the power of the council to enact such an ordinance, rather than
with the merits of the ordinance.).
138. Interview with Lenora Smith, Vice-President, Harrisburg City Council, in Carlisle,
Pa. (Oct. 25, 1988) (Ms. Smith drafted Ordinance 5 and introduced new parental leave legislation on November 9, 1988. The new ordinance does not contain a small business exemption
but it does provide a "Bona Fide Occupational Qualification" exemption which excuses those
employers who can show that it would pose an undue hardship for them to comply with the
ordinance.) Mayor Reed is still adamant in his opposition to the ordinance because he believes
that small businesses will be particularly damaged by its requirements, and as a result, may
choose to relocate. WHTM Evening News (Harrisburg, Pa. news broadcast, Nov. 10, 1988).
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crimination by the employer. The refusal to grant leave for
child-rearing purposes is not a discriminatory practice.' 39

Supporters of H.R. 925 and S. 2488 also argue that federally
mandated parental leave is necessary to protect women from employment discrimination.14 California Federal Savings and Loan Association v. Guerra"' is often cited as support for mandated parental
leave. In that case, the United States Supreme Court upheld a California pregnancy, disability law" 2 which required employers to provide an unpaid pregnancy disability leave of up to four months." S
The California statute construed in Guerra refers to disability leave
- disability incurred as a result of pregnancy and childbirth. The
California legislation was adopted in order to proscribe certain forms

of employment discrimination on the basis of pregnancy."" The federal proposals, however, would provide benefits to working parents
which are vastly different from those sanctioned by the Supreme

Court in Guerra. In addition to providing pregnancy disability benefits, the federal proposals include leave provisions in the event of the
adoption or illness of a child. Because Guerra focuses on discrimination in the limited context of pregnancy leave, as opposed to the
much broader issuer of parental leave, its relevance is
questionable.1 45
While supporters of mandated parental leave claim that such a
139. Reed v. Harrisburg Human Relations Commission, No. 4692, slip op. at 6 (Court
of Common Pleas, Dauphin County, Pa. June 21, 1988).
140. REPRESENTATIVE PATRICIA SCHROEDER'S OFFICE - U.S. HOUSE OF REPRESENTATIVES, THE FAMILY AND MEDICAL LEAVE ACT & SMALL EMPLOYERS 4 (1988) (legislative
information pertaining to H.R. 925) (proponents of the federal parental leave legislation argue
that the law would provide significant protections to all workers because it prevents a possible
job loss due to disability, caregiving, childbirth, or adoption). See generally Traub, supra note
26.
141. 107 S. Ct. 683 (1987). In this case, Lillian Garland, an employee of California
Federal Savings and Loan Association (Cal. Fed.) sued her employer after she was informed
that her job was no longer available when she returned from a pregnancy disability leave. She
argued that her employer's actions violated a California statute that requires reinstatement of
employees who take a leave of absence for pregnancy. Employers are required to provide the
same job, or if unavailable, a substantially similar position. When Cal. Fed. failed to provide a
substantially similar position, Garland filed a complaint with the Department of Fair Employment and Housing, which charged Cal. Fed. with violating the California statute. The District
Court granted summary judgment for Cal. Fed., but the Court of Appeals reversed for Garland. The U.S. Supreme Court affirmed. Id.
142. See CAL. GOV'T CODE § 12900 (West 1980 and Supp. 1986) (the purpose of this
statute is to proscribe certain forms of employment discrimination based on pregnancy).
143. California Federal Savings and Loan Association v. Guerra, 107 S. Ct. 683, 686
(1987) (parental leave is not based on a theory of disability).
144. Id.
145. See Reed v. Harrisburg Human Relations Commission, No. 4692, slip op. at 6
(Court of Common Pleas, Dauphin County, Pa. June 21, 1988) ("The refusal to grant leave
for child-rearing purposes is not a discriminatory practice.").
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policy is necessary to combat employment discrimination against
women, opponents of the legislation, particularly small businesses,
believe that federally mandated benefits will actually have a discriminatory impact on the very people supposed to be protected by the
legislation. Those who favor a national parental leave policy argue
that government intervention is necessary to protect women who
leave unprotected jobs to care for a child, and then are forced to find
new and often lower paying employment after taking a leave of absence. 46 A real possibility exists, however, that women would be discriminated against because of a mandated parental leave policy. This
argument was advanced by Senator Strom Thurmond of South Carolina, who opposed S. 2488:
No country has a higher percentage of women in its economy than the United States. America has led the Western industrial nations in economic growth and job creation. Other nations with generous mandated maternity leave benefits find their
women of child-bearing age frequently unemployed or clustered
in low paying jobs. We should not be asked to look to these
other nations as role models when many have stagnated economies. I am concerned that, while the intent of this legislation
may be meritorious, it will have a discriminatory impact on
those very people it seeks to help. When faced with equally qualified job applicants, an employer is likely to hire the one without
a "claim" to this benefit." 7
Many small business owners have echoed this sentiment. The United
States Chamber of Commerce received many letters from small business owners nationwide who stated that they expected to hire those
workers who were not particularly affected by the mandatory benefits, namely males.' 8 Mandated parental leave would have a potentially devastating impact on businesses with greater numbers of female employees because fewer men take advantage of parental leave
benefits.1 9 As a result of the increased costs associated with
mandatory parental leave benefits, many businesses may hesitate to
hire women. Because smaller enterprises are faced with economic resource constraints which are not generally experienced by large cor146. Knobelsdorff, supra note 7, at 12.
147. S. REP. No. 447, 100th Cong., 2d Sess. 63 (1988) (statement of Senator Strom
Thurmond).
148. See e.g., Against Mandated Benefits, supra note 130, at 4 ("If any bill mandating
parental and medical leave is passed, it will affect the type of people we hire. We may change
our policies and not have any full-time employees, and we would hire people as independent
contractors, with no benefits to concern us.").
149. See supra note 29.
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porations, they most likely will try to minimize their costs by hiring
those employees whose benefits are the least expensive. Should parental leave become federally mandated, women would be excluded
from that class of employees. This exclusion is precisely the result
that H.R. 925 and S. 2488 were intended to avoid.
B.

The Cost Issue

The most controversial aspect of the parental leave debate concerns its potential economic impact upon small businesses. Proponents of the federal legislation rely heavily on two major cost studies
which suggest that requiring businesses to provide parental leave
benefits would result in minimal cost increases to the enterprises.
These studies include a General Accounting Office (GAO) report,
and an analysis of the small business sector. 5 Small business owners have criticized both reports claiming that the information contained in the reports does not reflect the true costs enterprises would
incur as a result of a mandated parental leave policy.15
The GAO study estimated that the cost of the proposed legislation to employers nationwide with more than fifty workers would be
approximately $188 million annually. 5 ' The report utilized two primary cost determinants: an estimate of the number of American
workers who are likely to take unpaid leave for child birth, 153 child
or personal illness, 54 or parental illness, 5 5 and a calculation based
on the employer-paid portion of health benefit costs.' 56 The $188
million figure represents the cost to employers for the continuation of
150.

GENERAL ACCOUNTING OFFICE, ESTIMATED COSTS OF

MEDICAL LEAVE ACT OF

H.R. 925,

THE FAMILY AND

1987, GAO/HRD-88-34 (Nov. 1987) [hereinafter GAO

STUDY]; 9

TO 5 NATIONAL ASSOCIATION OF WORKING WOMEN, NEW WORKFORCE POLICIES AND THE
SMALL BUSINESS SECTOR: Is FAMILY LEAVE GOOD FOR BUSINESS? A MULTIVARIATE ANALYSIS

OF BUSINESS EMPLOYMENT GROWTH

(Sept. 1988) [hereinafter 9

TO

5

STUDY].

15 1. See, e.g., Mandated Benefits: EEOC Chairman Says Required Benefits "Hog Tie"
Employers, Reduce Competition, Pens. Rep. (BNA) 580 (May 4, 1987); Joint Hearings,
supra note 12, at 101 (statement of Virginia B. Lamp); Long Leaves Hurt Small Companies,
supra note 40, at 2.
152. GAO STUDY, supra note 150, at I. The GAO also studied the estimated costs of
Senate Bill 2488 and found that it would cost employers $194 million annually. Family Leave:
Compromise Bill Would Lower Costs to Employees, Dodd Says, 5 Ben. Today (BNA) 195
(June 17, 1988). For purposes of this Comment, both studies are included in GAO STUDY
references since the analysis applied by both reports is essentially the same.
153. Id. at 2.
154. Id.
155. Id. The GAO surveyed employees in Detroit, Michigan, and Charleston, South
Carolina to obtain data on leave usage. Id.
156. GAO STUDY, supra note 150, at 2. A Small Business Administration study of employee benefits reported this information. Id.
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health insurance coverage for employees on unpaid leave. 157 Supporters of mandated parental leave argue that this cost is minimal, compared to the potential social and economic benefits of a national policy. Opponents contend, however, that the GAO study ignores the
economic realities of operating a business.
The GAO study does not take into account the possible decreases in productivity due to increased leave-taking, nor does the
study account for possible litigation costs associated with the imposition of penalties for violations. 1 8 The GAO study also fails to acknowledge that it is difficult and costly for small businesses to hire
temporary employees to replace those employees who are on a leave
of absence. The federal legislation requires that an employee be reinstated upon termination of the leave of absence. Employers, therefore, will be forced to dismiss the temporary replacements, resulting
in increased unemployment insurance costs to the employer. 59 In
addition, it is difficult for small businesses to spread the workload of
an absent employee to other employees because businesses often
have very specialized labor forces with each employee trained to perform a particular task. Under these circumstances, employers will
have to find temporary replacements for the employee on leave.
Often, however, there is inadequate time for proper training of the
replacements. Cynthia Grantz, President of Rockford Coatings Corporation, voiced this concern during her testimony before the House
Subcommittee on Labor- Management Relations:
Replacing employees for a leave period is often inefficient
because there is not enough time available for adequate training
and consequently the work performance is substandard. If an
157. Id. at I. Appendix I of the GAO study states that an employer's savings in worker
salary and benefits for those on unpaid leave exceeds an employer's cost of replacement. Id. at
10. But see Joint Hearings, supra note 12, at 109 (testimony of Virginia B. Lamp, Labor
Relations Attorney, U.S. Chamber of Commerce) ("The largest costs incurred by employers
would be the cost of hiring temporary replacements for workers who are on leave and the
lower productivity that would result from replacing regular employees with temporary
replacements.").
158. See Executive Summary of Robert Nathan Study of the Costs of Four Proposed
Mandated Benefit Bills, 21 Daily Lab. Rep. (BNA) D-I (Feb. 2, 1988) (study estimates that
family and medical leave legislation would cost employers $186 to $573 million per year, based
on health insurance costs).
159. Joint Hearings, supra note 12, at 131 (testimony of Cynthia Grantz on behalf of
the Concerned Alliance of Responsible Employers).
In addition, there are other costs such as unemployment insurance taxation.
As employers are forced to dismiss temporary employees when the regular employee returns to work, unemployment taxation costs will increase. In fact, in all
but 14 states, an employee working the temporary family leave period would be
eligible for unemployment insurance based solely on an 18 week period.
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employee cannot be found or it is impracticable to hire a replacement, the additional workload must be assumed by coworkers and overtime costs are incurred. In the case of highly specializedo positions, temporary replacements may be impossible to
16
find.

The 9 to 5, National Association of Working Women study"6 '
concentrated on the effect of state family leave policies on the
growth of jobs in the small business sector."6 2 This study utilized
private sector employment data compiled between 1976 and 1986
and compared employment growth rates in seven states'6 3 with some

form of family leave policy to growth rates in seven non-regulation
states. 6 The study found that job growth was 21 percent higher in
states with leave policies.1" 5 None of the seven states having some

form of family leave policy, however, had a parental leave policy.
Rather, these states provided mandated maternity leave.

67

6

It is mis-

leading, however, to characterize maternity leave policies as "family
leave" policies. Because the study does not use states with parental

leave policies as the basis for comparison, its relevance to the mandated parental leave issue is questionable. As businesses attempt to
decrease costs by eliminating jobs, the additional costs imposed on

small businesses through mandated parental leave may well result in
a higher unemployment rate. 6 8
C.

The Impact on Flexibility

Small business owners fear that mandated parental leave will
force them to search for ways to cut costs. If personnel costs become
too prohibitive, employers will be forced to decrease their employ160. Id. at 130-31.
161. See supra note 150 and accompanying text.
162. 9 To 5 STUDY, supra note 150, at iii. The study relied on data compiled by the
United States Small Business Administration.
163. These states included California, Colorado, Connecticut, Kansas, Massachusetts,
Montana, and Washington. Id.
164. These states include Florida, Indiana, Missouri, Nebraska, North Carolina, South
Dakota, and Tennessee. Id. at iv-v.
165. 9 To 5 STUDY, supra note 150, at ix. The national employment growth rate was
neither helped nor hindered by the presence of parental leave policies. Id.
166. Of the seven states cited as having some form of parental leave policy, only Connecticut has adopted a parental leave law, and it is limited to state employees.
167. Telephone interview with Hazel Witte, Attorney, United States Small Business Administration, Office of Advocacy (Oct. 27, 1988) (9 TO 5 STUDY "compares apples and oranges." The proposed federal legislation affects both parents while the state laws are basically
maternity leave statutes).
168. See, e.g., Joint Hearings, supra note 12, at 188-93 (statement of Phyllis Schlafly,
President of Eagle Forum on H.R. 925); S. REP. No. 447, 100th Cong., 2d Sess. 64-69 (1988)
(statement of Senator Dan Quayle on S. 2488); Lamp, supra note 44, at 1I.
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ment rolls. Many employers also believe that if they are required to
provide parental leave, they will have to eliminate other benefits." 9
Employers argue that by mandating one benefit, the government will
be hampering their ability to design benefit packages which consider
the needs of all employees. 7 ' Fred Fox, Director of Employee Relations of the Pennsylvania Chamber of Business and Industry stated,
"One-size-fits-all mandates don't make sense. Large industrial plants
aren't impacted in the same way as small, service-oriented enterprises. Policies should be tailored to the particular work force." ' '
Flexibility is necessary to develop benefit plans that are applicable to a particular work force. Studies indicate that the pool of employees is shrinking nationwide, and as a result, competition among
employers is increasing.' 72 In order to recruit qualified workers, employers are being forced to create diverse and attractive benefit
plans.' 7 3 Legislation which mandates one benefit causes businesses to
eliminate others, and as a result, lessens the ability of small business
to attract and retain qualified employees.
The decreased flexibility caused by a federally mandated benefit
also adversely affects employees. The increasing popularity of "cafeteria" benefit plans 1 74 indicates that employees favor having the option to choose those benefits best suited to their particular needs.
Older employees and workers without children, who have minimal
need for parental leave benefits, would perhaps prefer to choose
profit-sharing plans or employee discounts instead. With a federal
mandate, however, these benefits may not be offered because cost
constraints will force employers to provide only those benefits that
are legally required instead of benefits that might be more appropriate for a particular work force. 7 5 Furthermore, a governmental
mandate lessens the role of collective bargaining, which has been
very successful in acquiring the types of benefits most desirable for a
169. See Brannigan, supra note I1, at 23; Long Leaves Hurt Small Companies, supra
note 40, at 2.
170. Brannigan, supra note 11, at 23.
171. Interview with Fred L. Fox, Director, Employee Relations, Pennsylvania Chamber
of Business and Industry, in Carlisle, Pa. (Oct. 25, 1988).
172. Mandated Benefits: McLaughlin Calls Bills Misguided, 5 Ben. Today (BNA) 159
(May 6, 1988).
173. Id. See also Joint Hearings, supra note 12, at 404 (statement on behalf of the
National Retail Merchants Association) (Many employers are considering parental and disability leave benefits because they recognize that such policies are necessary to retain and attract talented employees.).
174. See supra note 109.
175. See Plan Administration: Mandated Benefits Would Stifle Workplace Flexibility,
NCSL Told, 15 Pen. Rep. (BNA) 545 (Apr. 4, 1988).
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particular group of employees, including parental leave benefits.17
Because workers are in the best position to determine which benefits
are best suited to their own individual needs, a federal mandate is
not warranted.
V.

Conclusion

Researchers estimate that 80 percent of all new jobs are created
in small businesses.' 77 Between 1983 and 1984, approximately 5.5
million new jobs were created, and the small business sector accounted for nearly 4 million of these positions. 7 A majority of these
jobs have provided the extra income needed by many American families for their basic economic survival. While there is no question
that parental leave policies would assist many of these families, a
federal mandate which requires employers to provide family leave
benefits may adversely affect the very persons that the legislation is
supposed to protect. Employers will try to contain the costs incurred
because of the mandate by curtailing other desirable benefits or
eliminating positions altogether.
A federal mandate is not the solution to the parental leave issue.
By requiring businesses to provide family leave benefits, the government precludes them from creating individualized benefit packages
which are geared to the particular needs of their employees. Other
alternatives exist which more adequately and fairly protect the interests of both small businesses and employees.
First, there is a growing trend toward voluntary provision of parental leave benefits.' 79 Employers have a vested interest in retaining
quality employees. To protect this interest, they must offer attractive
benefit plans. Allowing employers to voluntarily respond to the needs
of their employees encourages them to provide flexible and creative
benefit packages, which may disappear if federal mandates are
imposed.
Additionally, the collective bargaining process should be allowed to perform its designated task: to adopt the employment policies that best serve the interests of labor and management in a par176. See Collective Bargaining: ILGWU Pact Includes Parental Leave, 5 Ben. Today
(BNA) 200 (June 17, 1988) (the first parental leave provision in the women's apparel industry
was negotiated in a contract between the International Ladies Garment Workers Union and
employers).
177. S. REP. No. 447, 100th Cong., 2d Sess. 60 (statement of Senators Orrin Hatch and
Thad Cochran).
178. Lamp, supra note 44, at 11.
179. See supra note 32 and accompanying text.
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ticular enterprise. Federal intervention stifles negotiation and
threatens the integrity of the bargaining process by preventing employers and employees from deciding which benefits are the most applicable to their individual situations.
Another alternative to federally mandated parental leave benefits would be to provide tax credits to those employers who provide
parental leave benefits. 8 0 Tax credits would allow small businesses
to absorb the costs of such benefits without cutting back on other
benefits or jobs. Tax credits would also serve as an incentive for employers to offer parental leave benefits.
While several alternatives to government regulation of employment benefits exist, they all share a common underlying theme: negotiations between workers and employers should determine which
benefits are the most desirable. A federal mandate would impose the
government's value system upon the workplace, and would dilute a
fundamental American ideal - freedom of choice.
Jennifer G. Gimler

180. Joint Hearings, supra note 12, at 183 (statement of Denise Fugo, member of National Small Business United).

